IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RASHID EL MALIK, ) CIVIL ACTION
ROSALIND EL MALIK )

CITY OF PHILADELPHIA, ET AL. ) NO. 06-1708

MEMORANDUM

Padova, J. Mar ch 26, 2007

Inthispro secivil rightssuit brought under 42 U.S.C. § 1983, PlaintiffsRashid El Malik and
Rosalind El Malik alege that the City of Philadelphia and several City employees violated their
substantiveand procedural dueprocessrightswhen the City demolished threestructuresthey owned.
Presently before the Court are cross motions for summary judgment. Because we find that the
Plaintiffs received constitutionally adequate notice and the Defendants’ actions do not shock the
Court’ s conscience, we deny the Plaintiffs motion and grant the Defendants’ motion.
|. UNDISPUTED FACTS

On December 19, 2005, Plaintiffs filed a Complaint in state court against the following
defendants, all of whom are officials or employees with the City of Philadelphia Licenses and
Inspections Department (“L&1”): Deputy Commissioner Eileen Evans, Manager of the
Neighborhood ServicesDivision Stanley Robinson, Chief of Contractual ServicesDaniel Quinn, and

Inspector Norman Mason. The City of Philadel phiaisal so anamed defendant. Defendantsremoved



thisaction to Federal Court. The Complaint setsforth claims under 42 U.S.C. § 1983 for violations
of substantive and procedural due process under the Fourth and Fourteenth Amendments to the
United State Constitution. Plaintiffscontend that their substantive and procedural dueprocessrights
were violated when they did not receive notice that their properties located at 28, 29 and 30 North
59th Street wereimminently dangerousand that L & | would undertake stepsto remediatethe problem
if Plaintiffsdid not. (Compl. Ex. C, p. 6-11.)

A. The City of Philadelphia Neighborhood Transformation Initiative Program

L& I inspectsbuildingsthat might be unsafe or dangerousin responseto complaintsreceived
from the general public, or at the request of Philadelphia City Council members, pursuant to the
Neighborhood Transformation Initiative (“NTI”) program. In response to such requests and
complaints, inspectors from L&I visit the properties in question to inspect the condition of the
properties. (Mason Decl. 16.) L&I isone of severa City of Philadel phia agencies that administers
the NTI program. (Id. 19.) The sole purpose of the NTI program is to try to identify and clean
blighted areas and blighted buildings in the City of Philadelphia. (Id. 1 13.)

As part of the NTI program, surveys are conducted at the request of the Philadel phia City
Council. The surveys are undertaken to identify blighted areas within the City that contain
dangerous, unsafe, or vacant buildings. (Id. 114.) During asurvey of agiven area, L& inspectors
will go out and inspect suspected buildingsthat are dangerous, unsafe, or vacant. (1d. 115.) Itisan
inspectorsduty to inspect the property and noticeit for any codeviolations. (Quinn Decl. §8.) After
an inspection is completed, it is the inspector’s duty to post an orange violation notice on the
property that alerts the owner to theviolations. (Id. 19.) Theinspector then enters a description of

the violationsfor the property into acomputer system. (Id. 110.) Theclerica staff at L& are then
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directed to take the information that has been entered into the computer system and send out
violation notices to the owners at their address listed in the records of the Board of Revision of
Taxes. (Id. 111.) If additional addressesfor the property owner are known, the violation noticesare
also sent to those addresses. (I1d. §12.) Theviolation notices are sent viaregular mail and certified
mail. (Id. 113.)

An NTI project is alengthy process that can take many months or even years to compl ete.
(Mason Decl. 122.) AnNT]I project includes the securing of the necessary funds from the City, the
identification of the properties to be demolished, proper notice of the violations to the property
owners, and a bidding process to secure a demolition contractor. (Id. 123.)

Plaintiffs’ properties, located at 28, 29, and 30 North 59th Street, were demolished pursuant
to the NTI program. (Id. § 12.) The area surrounding the properties is a blighted neighborhood.
Rashid El Malik Dep. 5:6-19.) Plaintiffsadmit that the buildingsimmediately surrounding their own
buildingswere all dangerousto the community because the property ownerswere not taking care of
them. (Id. 55:11-18.) Asaresult of inspections conducted on the properties at 28, 29 and 30 North
50th Street, it was determined that the buildings were imminently dangerous and posed a risk of
danger to the general public. (Quinn Decl. §14.) L&I’'s Policy Statement defines an imminently
dangerous structure as one whose partial or total collapse “will likely occur within ninety (90) days
and as such endangers human life.” (Pl. Ex. 9.)

B. The Violations on Plaintiffs Properties and the Notices They Received

Therecords contained within the L& filesindicate that in November of 2003 an inspection
was conducted of the Plaintiffs' properties at 28, 29 and 30 North 59th Street. (Quinn Decl. §14.)

The inspection revealed that the structures on all three properties were in imminent danger of
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collapse and posed arisk of danger to the general public. (Id. §15.) The violation notice for 28
North 59th Street states that the floor/ceiling assembly and the roof had deteriorated and was in
imminent danger of collapse. (Def. Ex. 8.) Theviolation noticefor 29 North 59th Street states that
the floor/ceiling assembly had deteriorated and wasin imminent danger of collapse, that asidewall
was missing brickwork and was in imminent danger of collapse, and that the roof of an attached
garage had collapsed and was in imminent danger of further collapse. (Def. Ex. 9.) Theviolation
notice for 30 North 59th Street states that the roof of the main structure had deteriorated and wasin
imminent danger of collapse, and that the roof on the porch had partially collapsed and was in
imminent danger of further collapse. (Def. Ex. 10.) Therecords contained withinthe L& filesfor
28, 29 and 30 North 59th Street indicate that the violation noticesfor each property were sent to the
Plaintiffsat thetwo following addresses: (1) 1320 ViaMargarita, PalosVerdes Estate, CA. 902743,
and (2) 2306 Palos Verdes Drive, Palos Verdes Estate, CA. 90274. (Quinn Decl. 11 16-17.)

All three of the violation notices dated November 29, 2003 have the name of Defendant
Eileen Evansasthe sender. (Def. Ex. 8-10.) Thesenoticeswere computer generated; Evansdid not
prepare, read, or signtheletters. (EvansDep. 6:16-24.) At thetimethe noticeletterswere prepared
and sent, Evans held the position of Director of the Contractual Services Unit. (Def. Ex. 8-10.)
Defendant Quinn currently holdsthat position. (QuinnDecl. §2.) Thecomputer generated violation
noticeswere prepared from theinformation entered by theinspector whoinspected the property. (1d.
110.) Theclerical staff at L& then sent the notices out by regular and certified mail to the owners
at their address listed in the Board of Revision of Taxesrecords. (Id. 1 11-13.)

Asof 2006, the address at 2306 Palos Verdes Drive, Palos Verdes was the address listed for

the Plaintiffsin the Board of Revision Taxesfile maintained by the City of Philadelphia. (1d. 118;
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Def. Ex. 7.) The violation notices dated November 29, 2003 informed the Plaintiffs that their
propertieswere in an imminently dangerous condition and that immediate action had to be taken to
repair the conditions or demolish the structures. (Quinn Decl. 19; Def. Ex. 8-10.) The violation
notices dated November 29, 2003 also informed Plaintiffsthat failure to abide by the noticeswould
subject their property to demolition by the City at the owner’ sexpense. (Quinn Decl. 20; Def. Ex.
8-10.) The noticesinformed the Plaintiffsthat they had 5 days from the date of the notice to appeal
theviolations, by applying at the Boards Administration office in the Municipal ServicesBuilding.
(Def. Ex. 8-10.) The notices aso provided a phone number to call. (1d.) Appeals are handled by
Boards Administration. (Evans Dep. 35:6-24.) Deputy Commissioner Evans does not have any
involvement or authority over the appeals process. (Id. 35: 6-24.)

The L& filesfor 28, 29 and 30 North 59th Street do not contain any returned mail marked
“undeliverable” that would indicate that the violation notices sent to the Plaintiffs were not
successfully delivered. (Quinn Decl. 21.) Thefilesaso do not contain any certified mail return
receipt cards evincing that the Plaintiffs signed for the certified letters mailed to them on November
29, 2003. (PI. Ex. 6.)

Thefiles contain color photos of the Plaintiffs’ properties. (Quinn Decl. 124.) Thefilefor
28 North 59th Street contains photos dated March 1, 2005 depicting the front of the property posted
with an orange danger notice stating that the property was imminently dangerous. (Id. §27.) One
of the photos shows that the date of the orange notice is March 1, 2005. Asked to explain why the
orangedanger noticeisdated 2005 although theinspectionsoccurred in 2003, Deputy Commissioner
Evans stated that sometimes posters are torn down and need to be replaced; sometimes the weather

causes the poster to come down; also the City may have received additional complaints causing an
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additional inspection to have taken place. (Evans Dep. 48:17-25.) Other photos in the file for 28
North 59th Street show abuilding that is unsealed, has foundation cracks, and ismissing bricks, but
there is no indicaton that they are photos of the subject building. (Def. Ex. 11.) Mr. El Malik
testified that the picturesin the file are not photos of 28 North 59th Street. (Rashid El Malik Dep.
55:4-8. TheViolation Noticefor 28 N. 59" Street detailsthat thefl oor/ceiling assembly and the roof
are deteriorated and in imminent danger of collapse. (Def. Ex. 8)

The L& filefor 29 North 59th Street contains undated photos showing the side wall of the
building with boarded up windows, and a partially collapsed roof. (Def. Ex. 12.) The file also
contai ns photos showing that the corner wall of the building was posted with an orange danger notice
dated November 13, 2003. (Id.) The Violation Notice details that the floor/ceiling assembly and
roof was in imminent danger of collapse, and a wall had loose or missing brickwork and was in
imminent danger of collapse. (Def. Ex. 9.)

The L& file for 30 North 59th Street contains undated photos showing the outside of 30
North 59th Street. (Def. Ex. 13.) The photos show that the front of the building was sealed but that
thelintel over the doorway had deteriorated. (1d.) The front entrance way to the property is posted
with an orange danger notice.! The Violation Notice detailsthat the floor/ceiling assembly and roof
had deteriorated and was in imminent danger of collapse. (Def. Ex. 10.)

C. Plaintiffs Lack of Notice Claim

The Plaintiffs come to Philadel phia at least four times a year to check on their properties.

!Although the date of the orange danger noticeis partially obscured, the date written on the
noticeisclearly “11/13/03.” (Def. Ex. 12.) The Noticeisin the same handwriting asthe Notice on
Number 29, which containsthe same date. Thetop of thenumber “11” and part of the number “13”
arevisiblein the photo.
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(Rosalind El Malik Dep. 30:9-13.) In early February 2005, Plaintiffs flew from California to
Philadelphia to visit their properties. (Rashid EI Malik Dep. 18:22-25.) Plaintiffs saw orange
markings on the buildings and sidewalks and contacted City Hall to inquireif there was a problem
with their properties. (1d. 23:9-22.) According to Mrs. El Malik, prior to that time, there were no
postingson the properties. (Rosalind El Malik Dep. 34:2-8.) After they returned to California, Mr.
El Malik spoke with Norman Mason, an L& building inspector. (Rashid El Malik Dep. 24:3-13.)
Mason informed him that the properties were scheduled to be demolished. (Id. 24:19-22.) Mr. El
Malik told Mason that hedid not receiveviolation notices. (1d. 24:23-24.) Mr. Mason informed him
that the notices were sent to the 2306 Pal os Verdes Drive address, which, Mr. El Malik told Mason,
wastheir former address. (1d. 24:25-25:8.) Mason then informed him that thereis nothing he could
do, and hereferred Mr. EI Malik to his supervisor, Daniel Quinn. (Id. 25:13-16.) Quinn also told
Mr. El Malik that there was nothing he could do to stop the demolition because the contract for the
demolition had already been approved and the demolition was scheduled. (Id. 26:2-24.) Quinn
advised him that the only way to stop the demolition was through court intervention. (Id.) Quinn
advised himto seealawyer. (Id. 31:3-9.)

After speaking with Quinn, Mr. El Malik spoke with Quinn’s supervisor Stanley Robinson,
who told him he would see what he could do. (1d. 27:7-14.) El Malik then asked Robinson for the
name of his supervisor. Robinson told him that his supervisor was Deputy Commissioner Evans.
(Id. 27:15-19.) Evanshad theauthority to stop ademolition. (EvansDep. 4:6-7.) Mr. El Malik then
called Evans and left her avoice mail explaining his problem. (Rashid El Malik Dep. 27:20-24.)
Mr. El Malik did not receive areturn call. (1d. 27:25-28:2.) Hethen wrote aletter dated March 3,

2005, addressed to Robinson, with copies sent to Evans, Quinn, and Mason, wherein he confirmed
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in writing his conversation with Robinson from the day before. (Id. 28:2-8; Def. Ex. 14.) Inthe
letter, Plaintiffs stated that they never received the violdon notices. They requested that the
demolition be terminated and requested a meeting with the inspector who condemned the property.
They also stated that if they could not repair the properties, they would demolish them at their own
expense. (Def. Ex. 14.)

Evans denied getting the El Maliks' letter, but stated that if she had she would not have
stopped the demotion because the letter had no bearing on the structural integrity of the buildings.
(EvansDep. 8:10-16.) Shestated she knew of acasewheredemoalition had been stopped by the City,
but that was because the property owner camein to secure abuilding permit and, unlike with the El
Maliks property, no demotion contract had yet been awarded. (Evans Dep. 27:11-15.) She
confirmed Quinn’s statement that, once a contract is awarded, an owner needs to seek atemporary
restraining order from the courts to stop the demolition. (Id. 31:3-6.) At her deposition, Evanswas
shown pictures of the 30 North 59th Street property. She admitted that the pictures did not show the
structural damage to the building’s roof identified in the inspection report. (1d. 43:9-22.) At his
deposition, Quinn was shown pictures of the 28 North 59th Street property. He admitted that the
pictures did not show the structural damage described in that property’ s violation notice and could
not explain why no pictures showing the damage were in thefile. (Quinn Dep. 26:15-27:1.)

Around the same time that Mr. El Malik wrote the March 3, 2005 |etter, he contacted an
attorney in Philadelphiato seeif the attorney could intervene. (Id. 31:3-19.) However, Plaintiffs
never retained the attorney. (Id. 31:22-25.) There is no evidence that they ever filed for an
injunction to stop the demolition. In April 2005, the properties were demolished. (Id. 34: 22-25.)

All the named Defendants aver that they had no involvement in the initial inspection of the
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Plaintiffs properties, no involvement in citing the Plaintiffs’ properties for violations, and no
involvement in sending out the violation notices to the Plaintiffs. (Mason Decl. 11 28-30; Quinn
Decl. 135-36; Robinson Decl. 1 6-8; EvansDecl. 11 7-10.) Plaintiffs have not comeforward with
any evidence to refute these contentions.
[I. SUMMARY JUDGMENT STANDARD

A Court may grant a Motion for Summary Judgment only “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with affidavits, if any, show that there
IS N0 genuine issue as to any material fact and that the moving party is entitled to judgment as a
matter of law.” Fed. R. Civ. P.56(c). Anissueis“genuine’ if the evidenceissuch that areasonable

jury could return averdict for the non-moving party. Andersonv. Liberty Lobby, Inc., 477 U.S. 242,

248 (1986). A factua dispute is “materia” if it might affect the outcome of the case under
governing law. 1d.

A party seeking summary judgment always bearstheinitial responsibility for informing the
district court of the basis for its motion and identifying those portions of the record that it believes

demonstrate the absence of agenuineissue of materia fact. Celotex Corp. v. Catrett, 477 U.S. 317,

322 (1986). After the moving party has met itsinitial burden, “the adverse party’s response, by
affidavits or otherwise as provided in this rule, must set forth specific facts showing that thereisa
genuine issue for trial.” Fed. R. Civ. P. 56(e). “Speculation, conclusory allegations, and mere

denials areinsufficient to raise genuine issues of material fact.” Boykinsv. Lucent Technologies,

Inc., 78 F. Supp. 2d 402, 407 (E.D. Pa. 2000). Indeed, evidence introduced to defeat or support a

motion for summary judgment must be capable of beingadmissibleat trial. Callahanv. A.E.V.,Inc.,

182 F.3d 237,252 n.11 (3d Cir. 1999) (citing Petruzzi’ sSIGA Supermarkets, Inc. v. Darling-Delaware
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Co., Inc., 998 F.2d 1224, 1234 n.9 (3d Cir. 1993)). The Court must view the evidence presented on

the motion in the light most favorable to the opposing party. Anderson, 477 U.S. at 255.
[1l. PLAINTIFFS SUBSTANTIVE DUE PROCESS CLAIM
The elements of a substantive due process claim are (1) the deprivation of a fundamental

property interest, Nicholas v. Pennsylvania State Univ., 227 F.3d 133, 140 (3d Cir. 2000); and (2)

governmental deprivation of that property interest in a manner that is arbitrary or shocks the

conscience. See United Artists Theatre Circuit, Inc. v. Twp. of Warrington, 316 F.3d 392, 399 (3d

Cir. 2003) (“‘[ T]he substantive component of the Due Process Clauseisviol ated by executiveaction
only when it can properly be characterized as arbitrary, or conscience shocking, in a constitutional

sense.’” (quoting County of Sacramento v. Lewis, 523 U.S. 833, 847 (1998)) (internal quotations

omitted)). The use and enjoyment of real property qualifies for protection under substantive due

process. See DeBlasio v. Zoning Bd. of Adjustment, 53 F.3d 592, 600-01 (3d Cir.1995), overruled

on other groundsby United Artists Theatre Circuit, 316 F.3d at 399-402; but see Greenbriar Village,

L.L.C. v. Mountain Brook City, 345 F.3d 1258, 1262 (11th Cir. 2003) (citing Board of Regentsv.

Roth, 408 U.S. 564, 577 (1972)) (holding that property interests like those ahome owner enjoysin

hisresidence are created and defined by state law rather than the Constitution); Regents of Univ. of

Mich. v. Ewing, 474 U.S. 214, 229 (1985) (Powell, J., concurring) (“While property interests are

protected by procedural due process even though the interest is derived from state law rather than
the Constitution . . . substantive due process rights are created only by the Constitution.”).

The Defendantsarguethat it iswell established that the state hastheright to regul ate the use
and conditionsof property to ensurethe public safety and health, and that the publicinterest demands

that dangerous conditions be prevented or abated. See Keystone Bituminous Coal Ass'n. v.
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DeBenedictis, 480 U.S. 470, 491-92 (1987) (holding that abating a public nuisanceis not ataking
under the Fifth Amendment because “[1]ong ago it was recognized that *all property in this country
is held under the implied obligation that the owner’s use of it shall not be injurious to the
community,” . . . and the Takings Clause did not transform that principle to one that requires
compensation whenever the State assertsits power to enforceit.”) (internal citation omitted); Camara

V. Municipal Court of San Francisco, 387 U.S. 523, 537 (1967) (holding that codeinspectionsaimed

at securing city-wide compliance with minimum physical standards for private property, but
conducted without a warrant procedure, were reasonable even though they lacked the traditional
safeguards which the Fourth Amendment guaranteed, because “the public interest demands that all
dangerous conditions be prevented or abated.”). They argue that the L& files show the properties
were in an imminently dangerous condition and that the Plaintiffs have come forward with no
evidence, other than their own assertions, that the properties were not in an imminently dangerous
condition. Accordingly, they submit that the demolition of the structures does not shock the
conscience.

Plaintiffs motion, while focusing ailmost exclusively on the procedural due process claim,
also assertsthat L& 1’ s Policy Statement defines an imminently dangerous structure as one whose
partia or total collapse“will likely occur within ninety (90) days and as such endangershumanlife.”
(Pl. Ex. 9.) Since the properties were declared imminently dangerous in 2003, yet stood until
demolished in 2005, they contend that the 2003 declaration was arbitrary. We cannot agree. Even
though the buildings did not completely collapsein the interim between their being posted and their
eventual demoalition, the L& files establish that the City did not act arbitrarily. First, the L& files

show that parts of each structure had already partially collapsed when they were inspected in 2003.
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Additionally, the City’ s definition of “imminently dangerous’ does not require the code officia to
predict that a building’s collapse will occur with absolute certainty. Rather, the classification of
“imminently dangerous’ is made, inter alia, upon afinding that part of the building “is likely to
fail,” that a portion of the structure “is of obvious reduced strength,” or that the structure “is likely
to partially or completely collapse” due to dilapidation, deterioration or decay. See Phila. Prop.
Maintenance Code § 308.1(R)(1)-(6). Although the City concedesthat there are problemswith the
L& files— specifically, the photos for Number 28, which although showing a damaged structure,
do not identify that the structure shown is actually Number 28, and the file for Number 30, which
does not contain photos depicting the damage described in the Violation Notice — with no counter
evidence from the Plaintiffs, the Violation Notices and deposition testimony establish that thereis
no genuine issue that the buildings were imminently dangerous. The demolition of imminently

dangerous structures in accordance with City procedures does not shock the Court’s conscience.

Accord Davet v. City of Cleveland, 456 F.3d 549, 552 (6th Cir. 2006) (affirming district court’s
holding that plaintiff’s substantive due process claim failed because he could not establish that
municipal actions taken pursuant to a valid condemnation order and in accordance with the
procedures mandated by city and state |aw shocked the conscience or were arbitrary and capricious).

Accordingly, the City is entitled to summary judgment on the substantive due process claim.?

AWe also note that in Albright v. Oliver, 510 U.S. 266, 273 (1994), the United States
Supreme Court held that “[w]here a particular Amendment provides an explicit textual source of
constitutional protection against aparticular sort of government behavior, that Amendment, not the
more generalized notion of ‘ substantive due process,” must bethe guidefor analyzing these claims.”
Accord Graham v. Connor, 490 U.S. 386, 395 (1989). “The seizure of property implicates two
explicit textual sources of constitutional protection, the Fourth Amendment and the Fifth.” United
Statesv. James Daniel Good Real Prop., 510 U.S. 43, 50 (1993) (noting that the Fourth Amendment
applied to the seizure of afour-acre parcel of land with ahouse); Soldal v. Cook County, lllinois,
506 U.S. 56, 70 (1992) (holding that a “seizure . . . occurs when ‘there is some meaningful
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Plaintiffsal so contend that theindividual Defendantshad theauthority to stop thedemolition,
but arbitrarily refused to do so after the Plaintiffs sent their March 3, 2005 |etter, alleging that they
had no notice of the pending demolition. This contention has no support in the summary judgment
record. Deputy Commissioner Evanstestified that although she has authority to stop ademoalition,
shenever received theletter, and even if she had shewould not have stopped the demolition because
theletter provided no basisfor such action. Unlikethe other situation she described, these Plaintiffs
took no actionto secureabuilding permit and proposed no plan to remediatethedanger. Masontold
the Plaintiffshe had no authority to stop thedemolition. Quinn also told them that therewas nothing
he could do to stop the demolition because the contract for the demolition had aready been
approved, the demolition was scheduled, and that the only way to stop the demolition was through
court intervention. Although Stanley Robinson told them he would see what he could do, thereis
nothing in the record to show that he had authority to stop the demolition or acted in an arbitrary
manner. Accordingly, we grant the Defendants' summary judgment motion on the substantive due

process claim.

interference with an individual’ s possessory interests in that property’”) (quoting United States v.
Jacobsen, 466 U.S. 109, 113(1984)); Armendariz v. Penman, 75 F.3d 1311, 1319-20 (9th Cir. 1996)
(holding that the Fourth Amendment and procedural due process claims preempted substantive due
process claim based on seizure of property). Although Plaintiffs do allege that Defendants acted
arbitrarily and oppressively in the demolition of their buildings, their claim fits squarely within the
contours of the Fourth Amendment’ s protections (applicable to the Defendants via the Fourteenth
Amendment). See Soldal, 506 U.S. at 61-62. Where, as here, when the government demolishes a
building, a“seizure’ results within the explicit meaning of the Fourth Amendment. Seeid.; Suss
v. ASPCA, 823 F. Supp. 181, 186-87 (S.D.N.Y. 1993) (holding that the demolition of an outer wall
of aprivate building constitutes a seizure).

Accordingly, because Plaintiffs claim is grounded in an explicit textual source, their
substantivedue processclaim could not proceed even if they did meet the summary judgment burden
to come forward with evidence of conscience-shocking conduct.
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V. PLAINTIFFS PROCEDURAL DUE PROCESSCLAIM
Procedural due process normally requires that agovernmental deprivation of life, liberty or
property be preceded by notice and opportunity for hearing appropriate to the nature of the case.

Logan v. Zimmerman Brush Co., 455 U.S. 422, 428 (1982). Asthereisno real gquestion that the

Plaintiffs ownershipinterestinreal property merit$he procedural protectionsof dueprocessof law,

see James Daniel Good Real Property, 510 U.S. at 49, the only remaining question is whether the

Plaintiffs have come forward with sufficient evidence to show constitutionally inadequate notice.
“Due process does not require that a property owner receive actua notice before the

government may take his property.” Jonesv. Flowers, 547 U.S. 220, 126 S.Ct. 1708, 1714 (2006).

What is required is notice “reasonably calculated under all the circumstances to apprise interested
parties of the pendency of the action and afford them opportunity to present their objections.”

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950). The notice is

“constitutionally sufficient if it wasreasonably cal cul ated to reach theintended reci pient when sent.”
Jones, 547 U.S. a __ , 126 S.Ct. at 1714 (holding that when the state sent notice of atax sale but
it was returned unclaimed, it had to take additional reasonable steps to attempt to provide notice to
the property owner before selling the property, if it was practicable to do so).

The Defendants argue that they are entitled to summary judgment because notice was
properly provided to Plaintiffs under section A-502.4 of the Philadelphia Administrative Code,
which provides:

Method of service: A notice of violation shall be deemed to be
properly served if a copy thereof is delivered to such persons
prescribed in Section A-502.3 by one or more of the following:

1 Personally;
2. By first class mail to the last known residence or business
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address;

3. By certified or registered mail to the last known residence or
business address, return receipt requested;

4, By leaving it in the possession of an adult member of the
person’s family;

5. By leaving it in the possession of any adult in charge of the
premises or person’s place of business; or

6. If no address is known or the mail is returned indicating no

delivery, acopy of thenotice shall be posted in aconspicuous

place at the entrance or avenue of access to the premisesin

violation and such procedure shall be deemed the equivalent

of personal notice.
Defendants assert that the L& I file demonstrates that the properties were posted with orange notice
posters, and that notices for allthree properties were sent by regular and certified mail to the two
addressesonfilefor the Plaintiffs: 1320 ViaMargarita, PalosVerdesEstates, California, theaddress
where the Plaintiffs actually resided at the time the notices were mailed; and 2306 Palos Verdes
Drive, PalosVerdes, California, theaddresslisted inthe City’ stax databasefor the Plaintiffs. There
is no evidence that the first class mailings were ever returned undeliverable. While Defendants
acknowledge that there are no certified mail return cardsin the L& file, they contend that the lack
of thereturn cardsis not a constitutional violation, so long as they can show other adequate notice.
Finally, the Defendants assert that it is undisputed that the Plaintiffs had actual prior notice of the
pending demolitions when they visited their properties and saw markings on the buildings.

Plaintiffs make severa contentions in their summary judgment motion on how the

Defendantsviolated their procedural due processrights. They arguethat Phila. Admin. Code 8§ A-
502.4 requiresthat the City use all six methods of noticelisted inthe section. They assert that itis

undisputed that the L& | records do not contain the certified return cardsto provethat the 2003 notice

was sent by certified letter. They also assert the L& records do not contain pictures of the posted
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violations on their premisesin 2003. Finally, they argue that the City has produced no evidence to
show that the Plaintiffs were given an opportunity to appeal the demolition order.

Plaintiffs firstargument, that they were denied due process becausethe Administrative Code
required that the City use all six methods of notice listed in 8§ A-502.4, isfrivolous. The Section
clearly liststheavailablemeansof noticein thedisunctiveand providesthat “ notice shall bedeemed
to be properly served” if delivered “by one or more” of the methods listed. Phila. Admin. Code 8§
A-502.4.

Paintiffs next contention is more substantial, but we conclude, insufficient to create a
genuine issue on whether they received constitutionally inadequate notice. It isundisputed that the
L& records do not contain the certified return cards from the 2003 notice. At oral argument, the
Plaintiffs argued that proof of notice by certified mail return cardsisthe constitutional standard the
City must meet. We hold that the absence of the return cards does not establish the contention that
the Plaintiffs did not receive constitutionally adequate notice.

The Supreme Court “has never employed an actual notice standard in its jurisprudence.

Rather, itsfocus has always been on the proceduresin placeto effect notice.” United Statesv. One

Toshiba Color Television, 213 F.3d 147, 155 (3d Cir. 2000). The methodslisted in 8 A-502.4 are

methodsreasonably cal culated to notify property ownersof imminently dangerousconditionstotheir
property. Itisnot necessary that Plaintiffs actually receive notice; it is sufficient that the City used
methods reasonably designed to notify them. No case, to the Court’ s knowledge, has ever held that
certified mail is the only acceptable method a municipality may employ to afford constitutionally
adequate notice.

Most significantly, Plaintiffs admit they had actual notice of the pending demolitions when
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they visited the propertiesin March 2005 and saw the markings on the buildings. Those markings
actually alerted them to the existence of aproblem with their propertiessufficient for themto contact
the City. They werethen told of the pending demolitions and advised of the action they could take
—filing a court injunction — to stop the City from proceeding. Rather than pursuing their judicia
remedies, they did nothing other than send aletter. Asthe Plaintiffs had actual notice prior to the
demoalitions, they have no procedura due process claim based on inadequate notice procedures.

Plaintiffs also assert the L& | records do not contain pictures of the posted violation notices
ontheir premisesin 2003. Thiscontentionisalso not supported by therecord. TheL & filescontain
photos of postings on each property, abeit the date on the 28 North 59th Street poster is March 1,
2005, while the date on the notices posted on Number 29 and Number 30 is contemporaneous with
the violation notices, November 13, 2003. Defendant Evans established that properties are often
reposted because noticesareremoved or fall off dueto weather conditions. No counter evidence has
been offered by the Plaintiffs. As they had actual notice prior to the demolitions, any defect in
posting the properties was harmless.

Finally, they argue that the City has produced no evidence to show that the Plaintiffs were
given an opportunity to appeal the demolition order. At oral argument, Plaintiffs specified that, as
they never received the violation notices, they were denied the ability to pursue an administrative
appeal because such an appeal had to be filed within five days of receiving the notice. Wefind that
the Plaintiffs were not unconstitutionally denied their appeal rights. It is undisputed that Mr. El
Malik was told by both Norman Mason and Daniel Quinn that the Plaintiffs could still appeal the
demolition order by filing for an injunction in Common Pleas Court. Had Plaintiffs followed this

advice, they would have had aforum to appeal the violations and the demolition order. They have
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produced no contrary evidence showing a genuine issue of materia fact that the City somehow
prevented them from taking this action.

Accordingly, we conclude that the Defendants are entitled to summary judgment on the
procedural due processclaim. Plaintiffshave failed to come forward with evidence to demonstrate
agenuineissue of fact that the City failed to use methods reasonably designed to notify them of the
impending demolition of their properties.

V. CONCLUSION

For the reasons stated, we grant the Defendants' motion for summary judgment on the
Plaintiffs’ claims for violation of their substantive and procedural due process rights. Given this
conclusion, we need not reach the City’s argument that the Plaintiffs have failed to come forward

with sufficient evidence to demonstrate a claim under Monell v. New York City Dep't. Of Soc.

Servs., 436 U.S. 658 (1978), or that the individual Defendants are entitled to qualified immunity

under Harlow v. Fitzgerald, 457 U.S. 800 (1982). An appropriate order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RASHID EL MALIK, ) CIVIL ACTION
ROSALIND EL MALIK )

CITY OF PHILADELPHIA, ET AL. ) NO. 06-1708

ORDER
AND NOW, this day of March, 2007, upon consideration of Plaintiffs' undocketed

Motion for Summary Judgment dated February 23, 2007, Defendants Motion for Summary
Judgment (Docket Entry # 27), all responses thereto, and oral argument conducted on March 23,
2007,1T ISHEREBY ORDERED asfollows:
1 TheClerk isDIRECTED tofile of record Plaintiffs Motion for Summary Judgment dated

February 23, 2007.
2. Plaintiffs Motion for Summary Judgment dated February 23, 2007 is DENIED.
3. Defendants' Motion for Summary Judgment is GRANTED. Judgment isENTERED in

favor of all Defendants and against Plaintiffs Rashid El Malik and Rosalind El Malik.
4, The Clerk isdirected to CL OSE this case statistically.

BY THE COURT:

John R. Padova, J.



